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To:
Committee on Parks, Energy and Environment

From:
Lakefront Development Advisory Commission

Date:
June 5, 2007

Re:
Bender Park Moratorium Resolution – LDAC Recommendation

Project Background and Description

Bender Park was acquired by Milwaukee County in 1967 and 1968 with the use of state and federal Land and Water Conservation (LAWCON) funds to provide multi-seasonal, recreational opportunities for public use.  In a plan developed by Milwaukee County and approved by the Wisconsin Department of Natural Resources (DNR), Bender Park is to include an 18-hole golf course in addition to the existing waterfront park, boat launch and stabilized shoreline.  Since purchasing the properties, Milwaukee County has invested over $13 million to construct the waterfront park and boat launch and stabilize the shoreline.

In August 2006, the City of Oak Creek entered into an agreement with International Risk Group, LLC (IRG) for the redevelopment of an area bounded approximately by Puetz Road on the north, Lake Michigan on the east, Oakwood Road on the south and Fifth Avenue/Highway 32 on the west.  The area north of Ryan Road was formerly occupied by factories (EPEC Polymers, Inc., E.I. DuPont Demurs Company, Oak Creek Storage, Inc., Fifth Property, LLC and Wabash Alloys, LLC) and has residual environmental contamination as a result of past industrial operations.  Environmental issues at the property are being addressed under the primary direction of the DNR.  Bender Park is in the portion of the proposed redevelopment area south of Ryan Road and, because the parkland was never used for industrial purposes, is not believed to be contaminated.  

IRG’s conceptual redevelopment plan results in a mixed use for the area, with the largest portion being a residential land use.  Their current proposal would be to remediate of some of the former industrial area north of Ryan Road to a level that would be appropriate for a “recreational use. “  This land would be exchanged for an inland piece of Bender Park, which has no contamination and, therefore, no associated remediation cost.  Many specifics regarding this plan, including the exact size and location of areas to be exchanged, is unknown at this time.  It is the City of Oak Creek’s intent to create a continuous “ribbon park” along the lakefront from the south border of the Milwaukee Metropolitan Sewerage District treatment plant to the north border of the WE Energies property.  

According to IRG, a development that includes residential use would not be economically feasible without the exchange of lands with Milwaukee County.  The cleanup requirements associated with a residential land use are more stringent than those associated with a recreational land use, and, therefore, the cost of cleanup will be higher if the proposed development were done only on the former industrial property.  IRG indicated that the cost difference affected the economic viability of the development.

In September 2006, Milwaukee County Executive, Scott Walker, included in his 2007 Recommended Budget for Milwaukee County the potential transfer of Bender Park from the County to the City of Oak Creek for future redevelopment.  The Milwaukee County Board of Supervisors deleted the language from the County Executive’s budget and, subsequently, Supervisors Gerry Broderick and John Weishan drafted a resolution (File No. 07-156) seeking a moratorium on the transfer of ownership of Bender Park to any public or private entity.  This resolution was referred to LDAC by Supervisor Lynne De Bruin, Chairman of the Committee on Parks, Recreation and Culture, and presented to LDAC members and the public for review and comment at LDAC’s June 4, 2007 meeting at the Grant Park Golf Course Clubhouse.  Presentation of the resolution to LDAC was scheduled for the June 4 meeting in order to accommodate a request by IRG and the City of Oak Creek that a preliminary presentation of their land swap proposal be presented at to LDAC at the same meeting LDAC considers the moratorium resolution.

The City of Oak Creek Common Council recently adopted a resolution (No. 10754-041707) that requested the Lakefront Development Advisory Commission’s (LDAC) approval of the redevelopment plan as it pertains to Bender Park.   The City of Oak Creek opted to have a preliminary discussion with LDAC respecting their redevelopment plan rather than submit a Request for Review seeking an LDAC recommendation on the merits of their plans. The discussion of their proposal reflected concerns about it in relationship to the criteria LDAC is obligated to apply when undertaking a formal review of a Request for Review.  Because the discussion was preliminary no vote was taken on their proposal.

Analysis of the City of Oak Creek’s Redevelopment Plan

After IRG’s presentation of the conceptual redevelopment plan, LDAC discussed the plan and heard public comment on it as well.  Comments and concerns focused on Bender Park as a very unique property that is home to one-of-a-kind vistas, endangered species (plant and animal), a primary environmental corridor and critical species habitats. Bender Park was purchased with federal funds (the LAWCON program) that provides for special limitations on property disposition and other legal requirements. There is an expectation by the federal, state, and county governments and the public that Bender Park will continue to be developed in accordance with an approved master plan, for active and passive recreational purposes.  However, due to the level of contamination of the former factory properties, active recreational opportunities would likely be significantly restricted if a swap occurred.    

There was also a discussion of whether the redevelopment plan might meet all of the established criteria in order for LDAC to recommend it to Milwaukee County’s Committee on Parks, Energy and Environment.  Several concerns about the criteria were shared with the City of Oak Creek and IRG. The criteria applied and analyses of them as they pertain to the redevelopment plan are outlined below:  

1. Conforms to current laws and regulations including the Public Trust Doctrine and respects adopted lakefront plans.  The conceptual plan presented by IRG does not take into account plans developed by Milwaukee County and approved by the Wisconsin Department of Natural Resources for a golf course and other active and passive recreational amenities proposed for the inland portion of Bender Park. Compliance with the LAWCON federal law and grant requirements would be necessary.
2. Encourages active and passive recreation consistent with existing uses.  The proposed redevelopment would swap an environmentally clean portion of Bender Park for a shoreline parcel to the north of Bender Park.  This shoreline piece is part of a contaminated site used by a former factory and the use of this property would depend on the level of remediation that would be done (which at this time has not been determined).  IRG indicated that land use restrictions would be placed on the property and any future use would have to consider those restrictions. It is possible that the area would support “passive recreational” opportunities that did not require subsurface intrusion (such as utility construction).  It is possible that the opportunity for additional active recreation could be affected by a swap of land.

3. Preserves and protects the scenic and natural beauty of the lakefront.  The redevelopment project may preserve, protect and enhance the scenic and natural beauty of the lakefront in the portion of the redevelopment area that is north of Bender Park.  However, it will threaten and diminish the scenic and natural beauty of the inland area of Bender Park as part of the proposed swap.  No environmental study has been conducted to ascertain the effect of eliminating the inland portions of Bender Park on the ecosystems of the shoreline, which would remain after a swap.  

4. Recognizes unique opportunities of different parts of the lakefront and is a project that must be at the lakefront.  Overall, because the City believes that Bender Park, except for a ribbon of land along the lakeshore, is necessary for the economic feasibility of its development plan, the project jeopardizes the uniqueness of Bender Park, making consideration of it by Milwaukee County inappropriate.  In addition, the residential and commercial development proposed for Bender Park by IRG does not need to be at the lakefront.

The Moratorium Resolution

As an issue separate from the City of Oak Creek’s development proposal, the Commission then considered the resolution by Supervisors Broderick and Weishan that would impose a moratorium on transfers of any land in Bender Park.  A public hearing was conducted.  Discussion indicated the moratorium would be in effect until the County Board changes its policy respecting Bender Park land transfers.  The moratorium would not extend to development of the Park within its current boundaries, nor would it interfere with its development under the current Park Master Plan.  While the Commission recognized that the Oak Creek development plan was not formally before it, analysis of it provided very valuable information concerning the application of the Commission’s criteria to the matter of whether disposition of any of Bender Park’s land should be considered. 

Commission Action 

Prior to voting on whether to recommend passage of the moratorium resolution by the County Board, LDAC considered and reviewed the process it applies to requests for recommendations from the Board.  County resolution (File No. 05-253) authorizes LDAC to make recommendations on a proposal that may not conform to standard development proposals, such as the request by the Board to provide a recommendation on the moratorium resolution.  A motion to amend the resolution to include all lakefront parkland was made by Commissioner and City Alderman, Michael D'Amato, which motion was defeated on a voice vote upon comment by Commissioner Ellen Brostrom that the matter had not been properly noticed or placed on the agenda.  Commissioner DeBruin indicated that she would submit a resolution to extend the moratorium to all county lakefront parks and refer it to LDAC for its recommendation.

A motion to postpone action on a recommendation on the resolution by Commissioner Spindell was defeated on a voice vote.  Upon conclusion of discussion of LDAC's process and the motion to amend, Michael Maierle, Commissioner Rocky Marcoux’s alternate, made a motion to recommend approval of Supervisors Weishan’s and Broderick’s moratorium resolution.  On a roll call vote of 11-2 with Commissioners Pat DeGrave and Tom Frenn casting the “no” votes, LDAC recommended approval of the Bender Park land transfer moratorium resolution.  Commissioners Black, Broderick, Brostrom, D’Amato, DeBruin, Gorton, Lynch, Maierle, Mihelich, Reinelt (alternate for Dan Steininger) and Spindell voted in favor of the resolution.

Recommendation

Based on its belief that Milwaukee County Parkland should be preserved and protected to the maximum degree possible, and with consideration to the testimony received at a public hearing and consideration of Bender Park’s unique features, the Lakefront Development Advisory Commission recommends that the Committee on Parks, Energy and Environment approve the resolution to impose a moratorium on the transfer of Bender Park to the City of Oak Creek or any other entity, public or private. 

It must be noted that County Supervisors Broderick, De Bruin and Weishan affirmed that a moratorium on Bender Park would not legally prevent the City of Oak Creek from presenting a final redevelopment plan to LDAC and Milwaukee County.  However, any plan would need to meet the criteria established by LDAC and adopted by Milwaukee County in order to receive a favorable recommendation.

Respectfully submitted on behalf of the Lakefront Development Advisory Commission,

William H. Lynch,

Chairman
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Attachments

Cc:  
Sue Black, Director, Department of Parks, Recreation and Culture


Mayor Richard Bolender, City of Oak Creek


Wayne Dorband, Chairman, International Risk Group, LLC
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